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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

 Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 

 1.  TIME:  9:00   CASE#: MSC18-00376 
CASE NAME: SULLIVAN VS. HALL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

The parties are to appear for a Case Management Conference on December 21, 2020 at 9 a.m., 
the same date as the hearing on the motions referenced in Line Item #2 below.  

  

  
 2.  TIME:  9:00   CASE#: MSC18-00376 
CASE NAME: SULLIVAN VS. HALL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERNATIVELY SUMMARY 
ADJUDICATION FILED BY GEORGE HALL, DIANNA HALL, BUCHANAN FIELDS 
* TENTATIVE RULING: * 
 
Introduction 

Before the Court is a motion that purports to be a Motion for Summary Judgment or, in 
the Alternative, for Summary Adjudication (“Motion”), filed by George Hall, Dianna Hall, and 
Buchanan Fields Golf Course, Inc. (“BFGCI”). The Motion is denied on both procedural and 
substantive grounds. 

Procedural Grounds 

Code of Civil Procedure section 437c(f)(2) provides, in relevant part, “A motion for 
summary adjudication may be made by itself or as an alternative to a motion for summary 
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judgment and shall proceed in all procedural respects as a motion for summary judgment.” 
(Emphasis added.)  

The Motion here purports to be made in the alternative, but requests both summary 
adjudication and summary judgment as to separate pleadings. Specifically the Motion requests 
adjudication of causes of action one and two in the First Amended Cross-Complaint, “FACC,” 
and on all causes of action in the Complaint. The parties moving for these two remedies are 
also distinct, as are the issues. Dianna Hall and BFGCI request summary adjudication as to 
declaratory relief and conversion, while George Hall, now deceased, requests summary 
judgment on plaintiff’s Complaint. The Motion appears to be two motions improperly combined 
into one, but apart from this apparent technical defect, there are additional reasons the Motion 
fails. 

Substantive Grounds 

Summary Judgment on Sullivan’s Complaint 

The party moving for summary judgment has the burden of persuasion to show there is 
no triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845, 850.) Only if the moving party successfully 
meets this burden does the burden shift to the opposing party to make its own prima facie 
showing of the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of 
America (1976) 15 Cal.3d 866, 873.) Even where an MSJ is unopposed, or the opposition is 
flawed, the Court cannot grant summary judgment unless the moving party meets its initial 
burden. (See Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 [trial court order 
granting summary judgment reversed despite lack of timely-filed declaration that was proper 
under CCP § 2015.5 because unless defendant meets his initial burden, summary judgment 
cannot be granted “even if the opposing party does not respond sufficiently or at all.”].) In ruling 
on the motion, the Court must view all of the evidence and inferences reasonably drawn 
therefrom in the light most favorable to the opposing party. (Aguilar, supra, 25 Cal.4th at p. 843.)  

The scope of the moving party’s initial burden is defined by the pleadings. (See 580 
Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) To prevail on a 
summary judgment motion that does not request summary adjudication in the alternative, the 
defendant must show conclusively that all of the plaintiff's causes of action or legal theories fail 
as a matter of law. (See Jimenez v. Protective Life Ins. Co. (1992) 8 Cal.App.4th 528, 534.) 

The Motion, as it relates to the Complaint, argues Sullivan’s claims against the Estate of 
George Hall are barred. While Sullivan has not moved to proceed against the estate (see Code 
Civ. Proc., § 377.41), no evidence is submitted to show Dianna Hall provided the required notice 
to plaintiff under Probate Code, § 9050. (See Prob. Code, § 9103 [allowing late claims under 
certain circumstances].) Accordingly, the claims are not shown to be barred. 

The Motion also fails to shift the burden of proof to Sullivan because it does not provide 
evidence to negate at least some of Sullivan’s claims. For example, as to breach of fiduciary 
duty, paragraph 18 of the Complaint alleges: 

Defendant Hall was responsible for handling Tim Sullivan's personal finances, 
responsible for his tax returns, and he acted as his financial advisor. Defendant 
Hall managed almost every detail of Plaintiff Sullivan's financial affairs both 
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personally and for the Golf Course. Accordingly, Defendant Hall had a 
heightened fiduciary duty to Tim Sullivan and the Golf Course. 

Hall’s argument as it relates to the breach of fiduciary duty claim is not entirely clear, but 
it appears Hall is attempting to show he owed no fiduciary duty to Sullivan or BFGCI. He does 
not, however, provide evidence showing the lack of any dispute on this issue. His material facts 
on the topic (Nos. 25-27) only assert that George Hall owed no fiduciary duty as a lender, that 
Sullivan was the sole shareholder of the corporation, and that there was no “agreement” for Hall 
to be Sullivan or BFGCI’s accountant. This latter assertion, which Hall concedes is a material 
fact by including it, includes no evidentiary support. (See Separate Statement Fact of No. 27; 
California Rules of Court, Rule 3.1350(d)(3) [“Citation to the evidence in support of each 
material fact must include reference to the exhibit, title, page, and line numbers.”].)  

George Hall was the CFO of the corporation. Presumably, he owed it a duty in that 
capacity. (See Hall Decl., Index of Evidence, Ex. F, ¶1 [“I am the Chief Financial Officer of 
Buchanan Fields Golf Course, Inc.”].) George Hall was also the accountant for BFGCI for many 
years. (See Hall Decl., Index of Evidence, Ex. G, ¶4 [“I have been not just the accountant for 
BFGCI, but essentially in charge of all of its operations.”]) Generally, accountants, like lawyers, 
owe a fiduciary duty to their clients. Since Sullivan was the sole shareholder of BFGCI, this duty 
would include Hall’s keeping him informed. There is an issue of fact as to whether Hall breached 
that duty, and to what extent, by, for example, failing to timely inform Sullivan of certain tax 
issues. (See id. at ¶20 [“Tim Sullivan's statements about what was discussed at the meeting in 
December 2017 are all false. (Tim Sullivan Decl. at paragraph 13.)”].)  

Since the Motion does not request summary adjudication on the Complaint, summary 
judgment must be denied based on the existence of one or more triable issues of material fact.  

Summary Adjudication on the FACC 

A plaintiff (or, as here, cross-complainant) may move for summary adjudication of a 
cause of action if the plaintiff asserts there is “no defense” to that cause of action. (Code Civ. 
Proc. § 437c(f)(1).) The burden of proof on such a motion is defined by Code Civ. Proc. 
§ 437c(p)(1); plaintiff (or cross-complainant) must prove each element of the cause of action 
entitling the party to judgment on the cause of action. (Paramount Petroleum Corp. v. Superior 
Court (2014) 227 Cal.App.4th 226, 238–241.) A motion for summary adjudication shall be 
granted only if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty. (Code Civ. Proc., § 437c(f).) Here, the issues raised in the Cross-
Complaint are intertwined with those set forth in the Complaint. 

In their first cause of action for declaratory relief, asserted against Sullivan, Cross-
Complainants state they “specifically request a judicial declaration that the Foreclosure was 
legal, valid, and proper and that they are […] the legal owners of the common stock in BFGCI.” 
(¶31.) Such relief would only be proper if the foreclosure was warranted, but Sullivan’s 
allegations severely undermine this argument.  

Sullivan’s allegations concerning fraud, breach of fiduciary duty to BFGCI, 
mismanagement of the Golf Course's finances, self-dealing, failing to properly apply payments 
toward BFGCI’s debts, failure to pay taxes to the IRS, “manufacturing” a default which led to 
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Hall’s foreclosure on Sullivan’s shares, and failing to keep Sullivan apprised of the financial 
details of BFGCI. (See Complaint, ¶¶1-34.) 

Instead of supporting the falsity of these allegations through discovery responses or 
other admissible evidence, the Motion largely ignores these allegations. (See Teselle v. 
McLoughlin (2009) 173 Cal.App.4th 156, 173.)  

On their second cause of action for conversion, Cross-Complainants request “judgment 
against Sullivan and Mellinger for amounts converted by them in an amount to be established at 
trial” and punitive damages. A plaintiff (or, as here, a cross-complainant), upon establishing his 
case, is entitled to compensatory damages, but even after establishing a case where punitive 
damages are permissible, he is not entitled to recover punitive damages on summary judgment 
or adjudication. (See Haines v. Parra (1987) 193 Cal.App.3d 1553, 1560.)  

Further, conversion requires the wrongful exercise of dominion over the property of 
another. The Court cannot determine whether conversion has been established without making 
determinations related to whether the conduct was wrongful, or to whom the property rightfully 
belonged. The Motion, therefore, does not completely dispose of the cause of action for 
conversion. 

Cross-Complainants have failed to shift the burden on their first and second causes of 
action, compelling a denial of their request for summary adjudication.  

Evidentiary Issues 

Moving parties filed objections to the evidence of plaintiff. In granting or denying a 
motion for summary judgment or summary adjudication, the court need rule only on those 
objections to evidence that it deems material to its disposition of the motion. (Code Civ. Proc., § 
437c (q).) None of the objections are material to this ruling because both the procedural issues 
and the failure of moving parties to meet their initial burden, as noted above, compel denial of 
the Motion. 

Parties filed Requests for Judicial Notice. The plaintiff’s request is denied as 
unnecessary. The moving parties’ request, which concerns documents on file in this action and 
other cases in this Court, is granted. 

  

 3.  TIME:  9:00   CASE#: MSC18-01486 
CASE NAME: CROWD FUND VS HUANG 
HEARING ON MOTION TO/FOR CONFIRMING ARBITRATION AWARD IN FAVOR 
OF FILED BY YING HUANG 
* TENTATIVE RULING: * 
 
On September 22, 2020 Defendant Huang filed a motion that this court confirm an arbitration 
award entered in favor of Defendant that included an award of attorney fees and costs.  
 
No opposition to the motion has been filed by Plaintiff. Therefore, the court grants the motion 
and will sign the proposed order confirming the award including the award of attorney fees and 
costs.  
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   12/21/20 

 
 

- 5 - 

  

 4.  TIME:  9:00   CASE#: MSC20-00032 
CASE NAME: CHALLENGE DAIRY VS THE PEASANT 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSION ADMITTED 
AGAINST DEFEN. CHALLENGE DAIRY PRODUCTS, INC. 
* TENTATIVE RULING: * 
 
The court has been notified that this case has settled. 
 

  

 5.  TIME:  9:00   CASE#: MSL17-04028 
CASE NAME: GLENHURST HOMEOWNERS VS SIAM 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
GLENHURST HOMEOWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
For the reasons stated below, this motion is continued to March 8, 2021 at 9 a.m. for a hearing 
provided that the Plaintiff timely serves the motion on the Defendants. 
 
 In November 2010, Plaintiffs obtained a default judgment in Arizona against the Defendants 
amounting to a total award of $3,117.37. In a later action to enforce this judgment in this court 
the Plaintiff, in October 2017, obtained a total award of $8,499.86 which included accruing 
costs.  
 
On October 26, 2019 Plaintiff obtained an award of attorney fees and costs totaling ($3,200 and 
$1044.61) from this court for attorney fees and costs associated with enforcing the out-of-state 
judgment in this court. This prior order was based upon a noticed motion filed on August 19, 
2019 and it covered the attorney fees and costs incurred by Plaintiff during the period July 24, 
2017 through July 22, 2019.  
 
 The present motion seeks an order for additional costs associated with the enforcement of the 
out-of-state judgment for the period from July 23, 2019 to present. A review of the motion and 
the accompanying pleadings fails to disclose that it was served on the judgment debtors who 
apparently live in Florida. The next date (March 8) is scheduled to allow Defendants enough 
time to file any response they may have to the motion after they have been served. The court is 
fully aware that the Defendants were served with the previous motion and failed to file a 
response. However, that fact would not excuse Plaintiff’s failure to serve the present motion.  
 
In lieu of serving the present motion, Plaintiffs may choose to withdraw the present motion and 
file and serve a motion that updates the attorney fees and costs to a point closer in time to the 
any hearing set for the motion. 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 
The parties also should take note that starting on December 7, 2020 the courtrooms of Contra 
Costa are closed for in-person hearings or trials for the indefinite future. Court proceedings in 
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civil cases in Department 23 will be conducted remotely on Zoom and CourtCall. The parties 
with cases pending in Department 23 should consult with the Contra Costa Superior Court 
website for postings regarding the present status of any given civil case and the daily schedule 
relating to Department 23 (Judge Burch), or after January 4, Department 36 (Judge Maier).   
This case is re-assigned to Judge Clare Maier (Department 36) for all purposes as of January 4, 
2021. Judge Maier will conduct hearings in her cases on ZOOM.  
 

  

 6.  TIME:  9:00   CASE#: MSL18-00578 
CASE NAME: MALTEZ VS GURSOY 
HEARING ON DEMURRER TO COMPLAINT of MALTEZ FILED BY NICOLAS 
GURSOY, MARY ELLEN GURSOY 
* TENTATIVE RULING: * 
 
This court has been notified by defense counsel that the defendants have moved to withdraw 
their Demurrer set to be heard on December 21. The next scheduled court date is January 13, 
2021 at 8:30 a.m. for a Case Management Conference and  
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 
The parties also should take note that starting on December 7, 2020 the courtrooms of Contra 
Costa are closed for in-person hearings or trials for the indefinite future. Court proceedings in 
civil cases in Department 23 will be conducted remotely on Zoom and CourtCall. The parties 
with cases pending in Department 23 should consult with the Contra Costa Superior Court 
website for postings regarding the present status of any given civil case and the daily schedule 
relating to Department 23 (Judge Burch), or after January 4, Department 36 (Judge Maier).   
This case is re-assigned to Judge Clare Maier (Department 36) for all purposes as of January 4, 
2021. Judge Maier will conduct hearings in her cases on ZOOM.  
 

  

 7.  TIME:  9:00   CASE#: MSL18-06156 
CASE NAME: CAPITAL ONE VS. MOORE 
HEARING ON MOTION TO/FOR SET ASIDE AND VACATE DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The unopposed motion filed by the Plaintiff to vacate the previously entered default judgment 
and to dismiss the case with prejudice is granted.  
 
The Plaintiff has moved under CCP § 473(b) to set aside the default judgment previously 
entered in its favor and to dismiss the case with prejudice.  The motion reflects that the 
judgment may be based upon a debt for which the Defendant was nominally responsible but 
which was actually caused by the fraudulent conduct of some third party.  
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 8.  TIME:  9:00   CASE#: MSL18-07036 
CASE NAME: PORTFOLIO VS. SEAGRAVES 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY ANDREW J SEAGRAVES 
* TENTATIVE RULING: * 
 
For the reasons stated below, the Defendant’s motion to vacate the default judgment is granted. 
 
This case is a routine “collections” matter filed on September 13, 2019. The Defendant was 
personally served with the complaint and summons on December 27, 2018.  He did not file an 
answer. 
 
On Jul 26, 2019 the Plaintiff a default judgment was entered against the Defendant by the Clerk 
of Court. Fourteen months later the Defendant, acting through counsel, moved to vacate the 
default judgment under CCP § 473.5 (claiming no actual notice). The Defendant supports his 
motion with a declaration claiming that he received no actual notice of the case. He states he 
received “legal paperwork” but someone else’s name was on the paperwork so he threw it 
away. He provides no information as to when and how he became informed that there was a 
complaint and judgment that had been entered against him. Therefore, the court has no factual 
basis to know whether or not he filed the present motion within a reasonable time after he found 
out about the judgment. Therefore, there is no sound factual bases for this court to grant 
Defendant’s motion to vacate. 
However, the Plaintiff has been served with the motion and has not opposed it.  Therefore, the 
motion is granted and the case is reinstated. 
 
The court sets a Case Management Conference in this case for January 12, 2021 at 8:30 a.m.  
Counsel for Defendant is ordered to give notice of this hearing date and time to counsel for the 
plaintiff. 
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 
The parties also should take note that starting on December 7, 2020 the courtrooms of Contra 
Costa are closed for in-person hearings or trials for the indefinite future. Court proceedings in 
civil cases in Department 23 and in Department 36 will be conducted remotely on Zoom and/or 
CourtCall. The parties with cases pending in Department 23 should consult with the Contra 
Costa Superior Court website for postings regarding the present status of any given civil case 
and the daily schedule relating to Department 23 (Judge Burch), or after January 4, Department 
36 (Judge Maier).   
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 9.  TIME:  9:00   CASE#: MSL19-02934 
CASE NAME: BANK OF AMERICA, N.A. VS. SOMERS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO 
STIPULATION FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 On October 16, 2019 the parties filed a Notice of Settlement of the entire Case. On September 
24, 2020 Plaintiff filed a motion that the enter judgment pursuant to a stipulation of the parties 
entered as part of their previous settlement.  
 
The motion is premised upon the declaration of counsel indicating that the Defendant had 
defaulted on his payment obligations under the settlement agreement. The settlement 
agreement provided for a judgment to be entered in the amount of $9,623.33 less amounts that 
had been paid as part of the settlement. The total amount of the judgment to be entered for the 
principal amount of $9,326.33 with a credit to the Defendant of $1,170 for his previous payments 
under the settlement, plus additional costs of $60 for the filing of this motion, previously awarded 
court costs of $297. The total award will be $8,513.33.  
 
Defendant has filed no opposition to the motion.  
 
The motion is granted and the court will sign the proposed order and judgment submitted by the 
Plaintiff. 
 

  

10.  TIME:  9:00   CASE#: MSL19-03919 
CASE NAME: CITIBANK VS CRADER 
HEARING ON MOTION TO/FOR ORDER SETTING ASIDE AND VACATING 
DISMISSAL FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
The Plaintiff’s motion pursuant to CCP § 473(b) to vacate the court’s order of February 4, 2020 
dismissing the case without prejudice is denied both because the motion was untimely and 
because counsel for Plaintiff has failed to demonstrate by a Proof of Service or Mailing that the 
motion has been served on the Defendant. 
 
On February 4, 2020 this court entered an order dismissing this case without prejudice. Notice 
of the court’s dismissal order was mailed to Plaintiff’s counsel (Hunt and Henriques) that same 
day. Six months following the clerk’s notice, including five days under the applicable rules for 
mailing, would have occurred on or about August 10, 2020.  
 
The Plaintiff’s motion to vacate was not filed with this court until September 28, 2020. There is 
no pleading or declaration submitted with the motion that explains why the Plaintiff failed to 
comply with the six month deadline provided for in CCP § 473(b). The six month deadline is 
jurisdictional.  
 
Section 473(b) of the Code of Civil Procedure allows for a dismissal to be vacated provided that 
the motion to vacate is filed within a “reasonable time” but no more than six months of the order 
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the party proposes be vacated. The six month time limit is jurisdictional. Austin v. Los Angeles 
Unified School District (2016) 244 Cal. App. 4th 918, 928; See Solot v. Lynch (1956) 46 Cal.2d 
99, 105-06. . Therefore, because the motion was not filed within the six month deadline, this 
court is without the authority to grant the motion. 
 
Notwithstanding the fact that the motion was filed after the time limits set forth in CCP 473(b), 
under some circumstances this court retains the authority to grant the motion on equitable 
grounds. (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) Plaintiff has not provided a good 
reason in equity to justify the granting of its belated motion to vacate made more than six 
months after the dismissal was ordered. Plaintiff’s counsel failed to make consecutive scheduled 
court appearances on October 21, 2019 and later on February 4, 2020. Plaintiff’s counsel then 
failed to timely file Plaintiff’s motion to vacate the dismissal within the six month deadline 
provided for in CCP § 473(b). The Plaintiff’s motion to vacate has provided no reason at all to 
explain counsel’s delay in timely filing the motion to vacate following the February 4 dismissal. .  

Furthermore, this court notes that it appears that the defendant has filed with the court no proof 
of service or mailing indicating that this motion has ever been served upon the Defendant. The 
lack of timely service of the motion contravenes a requirement that is fundamental to a valid 
motion under CCP §473(b). See Arambula v. Union Carbide Corp., (2005) 128 Cal.App.4th 333, 
341-42. Under the holding in Arambula, the failure to timely serve the motion, in effect, means 
that the motion is treated as if it has not been filed. Coincidentally, Plaintiff’s apparent lack of 
service of the motion may also explain why there has been no written opposition to the motion 
filed by the Defendant. 

Therefore, even though Rappleyea v. Campbell (1994) 8 Cal.4th 975, 981 permits the court to 
grant the motion based upon principles of equity, this court finds that there is no substantial 
equitable reason to grant the motion.  

  

11.  TIME: 10:00   CASE#: MSL19-07052 
CASE NAME: AMEX VS DUDLEY 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
By stipulation of the parties, this case has been re-set for trial on April 19, 2021 at 10 a.m.  
 
The parties are notified that commencing on January 4, 2021 this case will be assigned to 
Judge Clare Maier (Department 36) for all purposes. 
 
While the emergency orders are in place, court proceedings in civil cases in Department 23 and 
in Department 36 will be conducted remotely on Zoom and/or CourtCall. The parties with cases 
pending in Department 23 or Department 36 should consult with the Contra Costa Superior 
Court website for postings regarding the present status of any given civil case and the daily 
schedule relating to Department 23 (Judge Burch), or after January 4, Department 36 (Judge 
Maier).   
 

 


